In the Court of Commissioner for Persons with Disabilities

25- D, Mata Sundari Road, Near Guru Nanak Eye Centre, New Delhi-2

-

Phone-23216002-04, Telefax: 23216005
[Vested with power of Civil Court under the Persons with Disabilities (Equal
Opportunities, Protection of Rights and Full Participation) Act, 1995]

Cuse No, 4/922/2015-Wel,/CD 1_3'3"6‘1,,5@
In the matter of :
Sh.R.K.Sharma

C-682. Delht Administration Flats
Fimarpur. Delhi-110054

Versus
Sh.Sanjeev Sahai
Principal Seeretary
Finance Department
Government o NCT ol Delhi
4" Level, A Wing. Delhi Seeretariat
LP.Estate. Delhi- 110002,
ORDER
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......... ceessenss Petitioner

e Respondent

. A representation was filed by ShoGK Sharma o disabled person working as Accounts

Officer in NCC Department Government of NCT of” Delhi stating that he had qualified
the Junior Accounts Officer examination in the vear 1999 and was eligible and entitled to
be appointed on the post of Junior Accounts Officer immediately alter qualitying the
examination, As the post reserved [or persons with disabilities was Iying vacant at the
relevant time, Sinee the case of the petitioner was not considered by the Department he
approached the Chiel” Commissioner for Persons with Disabilities Government ol India
and as per the order of the Chiel” Commissioner Quote “case ol Sh.R.K.Sharma for
promotion to the post of Junior Accounts Officer against PH quota be considered if the
same is due o him and promote him o the said post il his e comes betore 1042001 Le
the date prior to which the post of JAO was in Group ) Respondents are lurther directed
L0 prepare o reservation register lor persons with disabilities strictly as per the instructions
ol Department ol Personnel and Training (or the post ol Junior Accounts Officer for the
purposce of promotion prior to 1042001 and cnsure reservation to PH persons in
accordunce with Persons with Disabilities Act the instructions issued by Department ol

Personnel and Training trom time to time™ Ungquote,
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The directions of the Chiel Commissioner have not been implemented by the Respondent:
the petitioner praved that the directions given by the Chiel” Commissioner for Persons
with Disabilities may be got implemented.

Alter receipt ol the representation  the  Principal  Secretary Finance  Department
Government of NCT of Delhi was requested to [ile comments in the matter.  Hearings
were held during which detailed replies were filed by hoth the petitioner as well as the
respondent. The petitioner reiterated the grounds mentioned in the representation. The
Principal Seerctary Finance Department stated that Quote “The post of JAO was
clussilied as Group ¢ Non-Gazetted and has been upgraded o Group B Non-Gazelted
vide Finance Departments order no F.30/1/88-AC/39-69 dated 1042001, The post of
JAO (Group C) was not identified for reservation under PH category in the Government
of NC'I' of Delhi. However two officials shos.L.Sharma who had qualified Common
JAO Examination in 1996 and Sh.Rohtash Kumar Sharma who had qualilied the said
examination i 1999 [iled separate petiions No, 18399 und 217/99 respectively with
Chief’ Commissioner for Persons with Disabilitics Ministry of” Social Justice and
Empowerment Government ol India claiming promotion under Physically Handicapped
Category with effect from the date of qualifving the examination.  The Court of Chief
Commissioner Tor Persons with Disabilities pussed an order in the matter on 21.10.2002,
The operative part ol the said judgment is as under @ "The respondents are directed
consider the complaint namely Sh.l<.L.Sharma for promotion to the post of JAO w.e.l' the
date he would have become cligible [or promotion Lo the post ol JAO against reserved
quota for PH persons.  Respondents are also directed to consider ShR.UK Sharma lor
promotion to the post o' JAO against PH quota i the samie is due to him and promote him
to the said post il his turn comes before 1042001 e the date prior to which the post of
JAQ was in Group C7. Sh.K.L.Sharma and ShV.K.Sharma had qualitied the common
JAO examination in the year 1996 and 1995 respectively and were claimants of
promotion under PH quota as per order of Hon'ble CCPD mentioned above whereas
ShoRK.Sharma qualified the Common JAO examination in lateral batch i.e 1999, In this
regard it is submitted that Common JAO examination is a qualifyving examination to be
cligible for promotion o the post o JAO (now AAQ ) with other conditions as mentioned
in relevant RRs notified by DoPT. In compliance of the judgment dated 21.10.2002 the
names of Shok L.sharma, ShoV K Sharma and ShoRUK Sharma were placed before the
DPC for consideration [or promotion to the post of JAO in its meeting held 25.4.2003.
As on the date of orders of Chicl’ Commissioner for Persons with Disabilitics two official
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of Physical Handicapped Category namely ShoVK Sharma (PH) and Shok Lsharma (PH)
were working as JAO on adhoe basis w.el 28.8.1995 and 30.11.1996 respectively.
Accordingly the DPC in the meeting held on 2342003 considered the name ol
Sh.V.K.Sharma (PH). Sh.K.L.Sharma (PH) and Sh.Rohtash Kumar Sharma (PH) along
with other oflficials [or promotion o the post of JAO on regular busis and recommended
the following © As regards the regularization ol Physically Handicapped persons the DPC
recommended to ereate 2 supernumerary posts ol JAOs as their regularization is o be
made [rom back date as per the judgment/order of Chiel Commissioner [or Persons with
Disabilities and to appoint 2 JAOs of Physically Handicapped category (Sh.V.K.Sharma
and K.L.Sharma) from the date ol their adhoe appointment. In a cyele of 100 vacancics
only three points e 1. 34 and 67 are available tor persons with Disabilities. As on the
date of DPC Le 25.4.2003 sanctioned strength ol JAQ was 3035, out of which 244 posts
belong to AAO being 80% of sanctioned strength leaving only 61 posts [or JAQ,
Accordingly. only 2 posts (post no.l and 34) arc carmarked for PH candidates against
which Sh.V.K.Sharma and  Sho.L.Sharma both senior 1o the present  petitioner
Sh.Rohtash Kumar Sharma were available and considered by the DPC. Sinee the above
mentioned two (2) oflicials were (o be appointed swith elTect [rom retrospective dates
under PH category as per the dircetions ol Chiel” Commissioner [or Persons with
Disabilities and the roster points for PwD were not vacant due to the reasons mentioned
above, two (2) supernumerary posts ol JAOs were created in Pr. Accounts OfTice.
GNC LD with the approval ol Hon ble 1.t Governor Delhi on 3.6.2003 and vide order
dated 26.7.2004 Sh.KL.Sharma was promoted o the post of JAO on regular basis w.e.l
30.10.1996. But Sh.V.K.Sharma could not be promoted as a complaint was received with
the allegation that his handicapped certificate is lake, Sh.Sharma was further directed o0
appear for medical examination and post meant for Sh.V.K.Sharma was kept vacant
pending finalization of complaint.  Sh.R.K.Sharma was subscquently promoted o the
post ol JAO on the recommendations ol DPC as per the availability of post of JAO w.e.|
18.1.2005 and further promoted as Accounts Officer on regular basis with effeet [rom
[5.10.2014, This date was further revised 10 01.10.2014 during the review ol promotions
in compliance of order passed by Ion'ble High Court in another matter ol Sh.B.R. Arva
Vs GNCTD & others,  Sh.Rohtash Kumar Sharma fled a complaint dated 9.11.2009
alleging non-implementation of’ the order ol Chiel Commissioner [or Persons with
Disabilities in case No.217/1999,  GNCTD sent o reply to Chiel” Commissioner for

Persons with Disabilities and no further communication was received in this repard vide
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letter dated 1,12,2009. Sh.Rohtash Kumar Sharma (iled a WP (C ) No. 197972010 in the
Honble High Court Delhi with o prayer o direet the respondents o enloree the order
dated 21.10.2002 passed by the Chiel” Commissioner Persons with Disabilities and
consequential benelits and consequently direct the respondents to promote  the petitioner
to the post of Junior Accounts OlTicer w.e.l” August 1999 when the petitioner eleared the
SAS/JAQ examination against physically handicapped quota, The above WP (U ) No.
1979/2010 was disposed of by the Hon ble High Court vide order dated 7.9.2010 as under
the instructions from the petitioner counsel lor the petitioner wants to withdraw the
present petition.  There is no opposition [rom the respondents.  In view ol above
submission made the present petition stands dismissed as withdrawn, The directions of
Chiel' Commissioner for Persons with Disabilities dated 21,10.2002 have already been
complied by the Government chironological detils of compliance are @ Common JAO
examination is a qualilying examination to identily the ehgible candidates for promotion
o the post of JAO (now AAO).  The appointment on promotion from the eligible
qualified candidates is further subject to availability of vacancy relevant RRS and
instructions/guidelines issued by DoPl [rom time to time. In compliance ol the order
dated 21.10.2002 the names ol Shok.Lasharma, ShoVUKSharm o and ShoRUK Sharma
were placed betore the DPC for consideration for promotion to the post of JAO in its
meeting held 25.4.2003.  As on the date of orders of Chiel Commissioner lor Persons
with  Disabilitics two (2) oflicial ol Physical Handicapped  Category  numely
Sh.VUK.Sharma (PH) and ShoscoSharma (PHD were working as JAO on adhoc basis
woe D 2881995, 30.11.1996,  Accordingly the DPC in the meeting held on 25.4.2003
considered the name of Sh.V.K.Sharma (PH) and ShoRCL.Sharma (PH) and Sh.Rohtash
Kumar Sharma (PL) along with other olficials for promotion o the post ol JAQ on
regular basis and recommended @ As regards the regularization of Physically andicapped

wrsons the DPC recommended (o create two (2) supernuwmerary posts ol JAOs as their
| M

regularization is to be made from buck date as per the judgmentorder of Chiel
Commissioner [or Persons with Disabilities and 10 appoint two (2) JAOs ol Physically
Handicapped category (Sh.V.K.Sharma and K.[..Sharma) rom the date of their adhoe
appointment.  From the record it appears that as on the date of DPC fe 2542003
sanctioned strength o JAOs in Government of NCT ol Delhi was 303 out ol which 244
posts belong 0 AAOQ (being 80% of sanctioned strength) leaving only 61 posts for JAO
and as per roaster for PH persons 1. 34 and 67 are carmarked and available in a cvele of
100 vacancies. As on the date of DPC there were 61 posts for JAO and :u:curdingi_\' only
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02 posts (Post nol and 3+ were carmarked lor PH candidates against which
Sh.V.K. Sharma and ShK.L.Sharma both senjor to the present petitioner Sh.Rohtash
Kumar Sharma were available and considered by the DPC, Since the above mentioned
two ollicials were to be appointed from a retrospective date under PH category as per the
directions of Chiel Commissioner for Persons with Disubilities and the roster points lor
Pwi were not vacant due to the reasons mentioned in para (i) ol briel” [ucts above. two
2) supernumerary posts of JAOs were created in Principal Accounts OfTice. GNCTD
with the approval of Hon'ble Lt. Governor Delhi on 5.6.2003 and vide order dated
26.7.2004 ShL.Sharma was promoted (o the post of JAO on regular basis w.el
30.10.1996,  sh, V.K.Sharmia could not be pramoted pending a complaint against his
handicapped certificate. Sh.Rohtash Kumar Sharma was appointed 1o the post ol JAO
with elfeet [rom the date of his eligibility on 18.1.2005. In this regard it is submitted that
Common JAQ examination is o qualilyving examination lor selecting candidates lor
promotion 1o the post of JAO (now AAQO) subject w0 Relevant RRs and guideline ¢
notified by DoP L. It 1s apparent [rom the ongoing submission that o lacilitate the
implementation ol the order of Hon, CCPD and on the recommendation of” Departmental
Promotion Committee and linding that the points for PwD (1 and 34) are pre-occupicd by
non-PwD persons in view ol details Hon'ble LG Delhi was pleased o ercate two
supernumerary posts ol JAO o promote two eligible candidates namely Sh.V.K.Sharma
and - ShoK L.Sharma (1995 and 1996 batch  respectively)  who  were  senior 1o
sho.R.S.Sharma (1999 bateh). Thus no vacaney was lelt unlilled, Therelore. the question
of unfilled/lelt out vacancies under PI category did not arise.” Unquote

4. I have meticulously examined the representation and the replies filed by the petitioner as
well as the respondent.  The appointment/promotion of” eligible candidates from the
catepory of persons with disabilities is required to be made in the post of Junior Accounts
Officer Group C only. A perusal of the records reveuls that Sh.Rohtash Kumar Sharma
was promoted to the post of SAS Accountant/Junior Accounts Officer in the pay scale off
Rs.5500-175-9000 on adhoc busis for o period of six months or till the appointment was
made on regular basis whichever was carlier in pursuunce ol the order dated 21.10.2002
ol the Chiel” Commissioner [or Persons with Disabilities.  The post of JAO/group C is
identified as suitable [or persons with disabilitics us per notification no.16-70/2004-
PD.IIL dated 18.1.2007 issued by the Ministry of Social Justice and Empowerment
Government ol India and the contention ol the Department of Finance that the post of
JAQ (Group C) is not identilied as suitable for persons with disabilities is therefore not

5 2url of CommigAioner (D sabilities)

NatFEaTi Teblory of Delhi

b x hla
U0 ND, =

A

23D, Mata Sundari road, New Delhi-02




tenable.  As stated by the representative of the Finance Department the sanctioned
strength of JAO as on 25.4.2003 was 305 out of which 244 posts belong to AAQO being
80% of the sanctioned strength leaving only 61 posts for JAO, Accordingly only two
posts (al point no.! and 34 of the Reservation Roster) are earmarked for PH candidates
against  which  ShoV.K.Sharma and  ShUKL Sharma both senior o the petitioner
Sh.Rohtash Kumar Sharma were available and considered by the DPC. The petitioner
wus promoted o the post of JAO on the recommendation ol DPC as per availability of
post of JAO w.e.l' 18.1.2005 on regular basis and [urther promoted as Accounts Olficer
on regular basis w.el 15102014 which was further revised to 1102014 during the
process of review of promotion in compliance ol the order pussed by Honble High Court
in another matter ol Sh.B.R Arva & Others Vs GNCTD & Others.  In the facts and
circumstances ol the case it would be necessury Lo prepare reservation roster register for
persons with disabilities for the post of JAO for the period prior to 10.4.2001 e lrom
1996 10 2001, It would also be necessary 1o clarily whether the reservation [ur persons
with disabilitics was being made as per the provisions ol Persons with Disabilities (lqual
Opportunities. Protection ol Rights and Full Participation) Act 1993 in the reeruitment of
Junior Account Officer prior to 2001, The information whether reservation was being
made [or persons with disabilities in the post of Junior Accounts Oflicer prior 10 2001
would indicate whether there was/is any backlog of vacancies during the period 1996-
2001, In casc as a result of this excrcise it is Tound that there were/are vacancics available
the petitioner ShoRUK.Sharma may be considered for promotion to the post ol Junior

Accounts Officer with back date with all consequential benefits.

5. An Action Taken Report shall be liled within three months and in any case by

31:12.2015.

dand and the seal of the Court this 15" day of September, 2015,
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