Casc No. 4(590)/2014-Wel /CIH 211} —y 2

In the Court of Commissioner for Persons with Disabilities
25, I}, Mata Sundari Road, Near Guru Nanak Eve Centre, New Delhi-2
Phone-23216001, Telefux: 23216005
Email : comdis.delhignic.in
[Vested with power of Civil Court under the Persons with Disabilities (Equal
Opportunity, Protection of Rights und Full Participation) Act, 1995]

lo the matier ol

Sh.Jageram

S/o Sh, Jee Ram

H.Na. 152, Hastsal Village

LMram Nagar New Delhi-3% s Pelitioner

YVersus

Sh.C.R.Garg

Deputy Commissioner (Revenue)

Office of the Deputy Commissioner (Revenuc)
West Dhstrict

Old Middle School Building Rampura

Delhi-33 — {1 T T TS
ORDER
1. A representation was filed by ShoJageram a disabled person stating that he was allotted a

[~

residential plot under 20 Point Programme of Prime Minister in Village Hastsal vide
Khasra No.63/3, 6023 Housing Complex Hastsal Village Near M Block Mohan Garden
measuring 80 sq. vards, The petitioner had sceured the plot by erecting a wall and since
he could not look afler the plot being around 3 kilometres [fom the village the land mafia
of the area in collusion with property dealers usurped the plot and sold it away on lorged
documents.  They also got an illegal tower of Airtel Company erecled in the plot in
comnivance with the corrupt oflicials of the Municipal Corporation of Delhi, The
petitioner prayed that he should be helped in getting back his plot and action against the
culprits who had the audacily of selling ol his legally allotted plot should be iniliated.
The petitioner enclosed copies of the ecrtilicate and LR receipl as proof of allotment of the
plot to himn,

The Deputy Commissioner Revenue West District was requested to send his comments in
the matter and since no comments were received Irom the Deputy Commissioner hearings

were held in the case, [t was reported by the Tehsildar Patel Nagar on 30.7.14 that the said
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plot was allotted under the 20 Point programme by the Gram Panchayal. The land pertains
to Village Hastsal under Khasra No.63/3, 60/23 and the colony is known as Housing
Complex Hastsal village New Delhi. As per the report of the Patwari the Plot No.12
measuring 80 Sq. vards in Khasra No.63/3. 60/23 in the name of Sh.Jageram S/o Sh.lee
Ram Fio Village Hustsal New Delhi was allotted on the Gram Sabha land and that the
BDO West had been requested to take further ncecessary action as the matter pertains to the
Ciram Sabha. The Tchsildar Patel Nagar filed second report on 19.11.14  stating that
Quote “as per the LR-37 receipt no.34 the plot was shown in the name ol Sh.Jage Ram
Sfo Sholee Ram. It 1s further added that this list has not been tound approved by the
Competent Authonty,  Further no document of approval of Competent Authority in
respect of the LR-37 issued by the then Pradhan is available. 1t seems the approval of
Competent Authority was not oblained. From the record available il appears that the
possession of Plot No.1 te 30 was not handed over as the physical possession of the vested
land was not with the BDO (West). Also as por the survey list of 2005-2006 there is no
mtormation of possession ol plol nol w 30, Beth the partics L.¢ ShJage Ram and
Sh.Jitender Singh were issued letter dated 23.8.2014 and subscquent reminders dated
10.9.2014, 2492014 and 15.10.2014 to submit the documents of the complete chain of
ownership. Sh.Jage Ram furnished the ownership documents on 17.9.2014 in this office
in which it is mentioned that he was allotted a plot ol 80 Sq. Yards vide letter dated
4.2.1987. However Shuitender Singh Rao M-27, Mohan Garden Uttam Nagar New Delhi
neither submitted any documents nor appeared in this office.  As per Patwari report the
property in question is locked for last many vears”, Unguote,

The BDO West in his report stated that Quete “said land bearing khasra No.63/3 and
60/23 is not a original Gram Sabha land but is uctually vested Gram Sabha land under
Section 81 of DLR Act on 1.8.84 in case no.60/84/SDM.  The physical possession of the
land has not been handed over to the Gram Sabha,  As per the site report of the EA
(Agri)Panchayat Seceretary the site was visited alongwith Sh.Kala Pradhan Member ol
Local Association and Sh.Golu S/ Sh.Shvam Sunder was found available at Plot No.13
and he relused to cooperate/provide any inlormation.  There is an old house comprising
ground, 1*" and 2™ floor and no airtel tower was found installed at Plot No.12. The local
enquiry revealed that the said person has been residing at Plot No.12 for the last about 25
years. There is nou authentic record containing the approval of the Competent Authority

for allotment of Plot No.12 in the said Khasra Number (o Sh.l age Ram S/ Sh.Jee Ram.
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No report has been received from SHO, PS8 Utlam Nagar in response to the order dated
106.14 o SDM Patel Nagar”™ L nquote.

4. The petitioner filed the rejoinder on the reports filed by Tehsildar and BDO of West
District stating that Quote *“the para no.2 of the said report in which it i3 mentioned that
as per Patwarl report the Plot No.12 area measuring 80 Sq. Yards pertaining to Khasra
No.6373, 60/23 in the name of Sh.ageram /o Sh.Jee Ram Riéo Village Hastsal New Delhi
was allotted on the Gram Sabha land which shows that 1 have been allotted the said plot
after completing all the [ormalitics by the then competent authorities.  That in the last
three paras ol the said report it is mentioned that both the parties 1.¢ Sh.Jageram and
Sh.Jitender Singh were issued letter dated 23.8.2014 and subsequent reminders daled
(092014, 240020014 and 13.10.2014 o submil the decuments ol the complete cham of
ownership. ShJageram furnished the ownership documents on 17.9.2014 in this office in
which il 1s mentioned that he was allotted a plot of 80 5q. Yards vide lemter dated 4,2, 1987.
However Sh.Jitender Singh Rf/o M-27 Mohan Garden Uttam Nagar New Delhi neither
submitled any documents nor appeared o this office. As per Patwarl report the property
in question 1s locked for last many vears, 1 want to sayv that 1 have been called by the SIDMW
(Patel MNagar) vide his notice dated 10092014 and accordingly | have submitted the
complete chain of ownership of my allotted Plot on 1792014, After that | have been
called by the SDM (Patel Nugar) on dated 2392004, 9102014, 15102014 and
27.710L.2014 to attend the hearing which | have atlended regularly bul T have nol been Lold
any irregularity in my said ownership documents.  That T am submitting the document
dated 14.6.1996 signed by the then BIM) in which he has mentioned the name of the
competent oflicials who had allotled Lhe said plots namely Gram Pradhan — Sh.Ramanand
Tyagi, Dy.Dircctor (Panchaval) shLK.Dadu, BDO - ShP.Rammya, Inspector
Panchayat — Sh.C.[..Gour, Panchavat Secretary- Sh.Mahipal Singh, Patwari- Sh.Ashok. In
the above report it is very much clear thar the posseasion of the said plots | to 50 had been
aiven to the allottces,  That the SDM {(Patel Nagar), BDO West and Tehsildar (PPatel
Nagar) have not denied specilically that T have been allotted the said plot no.12. That the
SN (Fatel Nagar) has taken action on my cemplaint dated 3.2.2074 and ordered on
10.6.2014 the SHO PS Ulam Nagar o investigate and submit the status report by
2062014 and made the case u’s 133 of CrP.C and any other relevant act against
Sh.Jitender Singh ete respondents. But SHO PS Utam Nagar has not submitted any report
till date which is very eclear that the concerned Police Station Uttam Nagar New Delhi-
110039 is involved with the land grabbers. Hon'ble Sir it is requested to kindly instruct the
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SDM (Patel Nagar), BDO West Nangloi. DOCP (West) Rajouri Garden/SHO P& Uttam
Nagar New Delhi-110059 to vacate my above Plot ho 12 as per Delhi Government MID
Map and known as M-27. Mohan Garden Uttam Nagar New Delhi-110059 according 1o
land grabbers map and take strict action against the person who has prabbed my said plot
in collusion with the land grabber on the basis of torged documents.” Unguote

The facts of the case arc that the petiioner Sh.Jageram S0 Jee Ram was allotted a
residential plol under 20 Point Programme of the Government and to substantiate his claim
he filed copies of the certificate dated 4.2.87, LR-37 dated 4.2.1987, Minor [rrigation
Depariment Delhi Administration map, list of house site allotted at Village Hastsal for the
year 1986-87, Khusra Girdawari of 2008-2004. copy of LR Form 38 (Resolution no.2 of
Pradhan Hastsal Village). The Block Development Officer (BDO) West is on record o
state that the residential plots under 20 Point Programme were allotted to the backward,
poor, landless people m villuge Hastsal. The possession however ol plots no. 1 o 30 could
net be handed over o most of the allottees who are now seeking possession of the allotted
plots and sinee physical posscssion ol these plots had not been handed over Lo the BDO
(as per the reports of Khatoni and Patwari alongwith Kanungo report dated 245 99) after
the order issued under section 81 of Delhi Land Reform Acts vesting the land in Gram
Sabha the allotiees could not be given possession of the plots, The B requested that
necessary action for removal ol encroachment should be taken on priority and thereafter
the physical possession ol land may be given to the BDO West enabling him to take
further action. There is another report available on file which indicates thal as per
available records a total of 223 plots were allotted to landlesstharijans vide Resolution
number 1 dated 5.1.1983. The ex- Pradhan had submitted another proposal lor allotment
of plots to 287 landless persons after scching approval of the Competent Authority
however the Director Panchayal approved allotment only to 210 persons. The allotment of
residential plots was made from Khasra No.64/18 (4-01). 64:2441 (1-0). 64/19(8-14) and
64723 (4-1). The said report [urther states that the Tehsildar Patel Nagar has calrified that
the land comprising Khasra No.63/3, 60023 belongs to Sh.Diwan $/0 Sh.Kude. Sh.Diwan
had converted his agricultural land and sold it by carving out residential plots in 1984-83
through General Power of Attorney but the then SIIM had vested Khasra Ne.63/3 and
60/23 in the Gram Sabha vide case no.60/54 dated | 884, The BDO Wesi requested the
Sub Divisional Magistrate Patel Nagar to remove encroachment and handover physical

possession of land comprising in Khasra No.63/3 and 60023 on priority. The SDM Patel

Nagar vide his order no, SDM/PN/2014/5342-43 dated 10.6.14 directed the SHO Police
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Station Uttam Nagar to verily the acts of the complaint filed by ShoJageram regarding
unauthorised construction and installation of wwer at Khasra No.63/3, 60/23, Housing
Complex, Hastsal Village Uttam Nagar Delhi and submil the status report and also
investigate whether any case was made oul uw's 1535 of Cr.PC or any other relevant Act by
200614 al 2 PML There 15 vet another levter available on tecord written by the BLIO to
SHO Nangloli on 5712 enclosing an  order of the CIC in  appeal no.
CIC/AD AN 2/000076G. As per the order of the Chiel Information Commissioncr {CIC)
the BDO was directed to lodge an IR with the police regarding the missing file dealing
with allotment of plots under the 20 Point Programime.  The [ile pertaming o granl ol
Perpetual Lease Rights under 20 Point Programme was received by him (BDO) [Tom
Deputy Commissioner (West) but the hle does nol contain the notes plsr-laining L poinl
no 1 oand 2 relating to the applicants RTT dated 17.11.11 and that he was nol aware
whether any such lile pertaming 10 Resolution and allolment ol plots was ever prepared by
his office. The BDO requested the SHO to lodee T'IR and provide copy of the same so
that C1C could be informed accordingly. A perusal of the letter from the President Hastsal
Bhumiheen Sangharsh Samit addressed 10 Director Panchayart dated 30.8.12 indicates thal
the fact that this plot was allotted under the 200 Point Programme is proved by the
demarcation of Khasra No.63/3 and 6023 which was got done by the BDO West on
£5.3.2009, This also turther proves the avalability of the related files/documents in the
office of the BDO West otherwise the B0 would not have informed the SHO MNangloi
that encroachments from the residential plots allotted under 20 Point Programme had not
been removed.

It may be necessary to know the provisions of law cte under which the residential plots
were allotted 1o the landless persons under the 20 Point Programme.  There was no
slatutory provision for allotment of plots prior to 1976, The Delhi Panchayati Ry Rules
were amended in 1976 for making allotment of residential and agricultural plots to
landless persons.  The ADM  (Development) of the ollice ol the then Deputy
Commissioner Delhi issued guidelines on 18.8.1982 which interalia provided as follows -
Quote “i. Applicant(s) should nol be in possession of anv land or house-site either in his
own name or i the name of any of his family members dependent upon him oréshould be
i possession of inadequate housing as determined by the Deputy Director (Panchayar).
Priorily in allotment of house-sites should in any case be given to those not in possession
of land or house site. it. Monthly income of the applicant should not exceed Rs.750/- per
month, {later raised to Rs. 15004~ pony il The arca of the plot allotted should not exceed
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80 square vards in case of house-sites. iv. Applicant should be resident of the concerned
village for a period of 43 vears, v, ‘These guidelines will apply 1o the distribution of
agricultural land and land meant for house-sites and have the approval of the Lt Governor,
Delhi” Unquote. Further instructions relating 1o the procedure were also issued. As per
the instructions the Deputy director (Panchavat)y was required to open a separate file for

L

cach allotment with the following details/documents @ Quote i, The resolution(s) in
original of the Gaon Panchaval and Guaon Sabha passed in this regard, 10, The list of
proposed allottees, iil. Ineome certificate obtained for each allottee from the revenue
agency as also affidavit of each allottee regarding his income. iv. A certificate from the
Enquiring Olficer i.¢ Panchaval Scerctary that the allottee i3 a resident of the village
supported by ration card details and that he satisfies the other criteria of the allotment
policy. v. A certificate from the Patwari that the allottee does not own any other
agricultural land or residential plot as the case may be in the village in his name or o the
name ol any member of his lamily dependent upon him. vie A copy of the alloimenl order
passed by the Depury Dircetor {Panchayat) under Rule 178(2) of the Delhi Panchayat Ray
(Amendment) Rules. 1976 in the case of house sites must have been kept on record, vil,
One copy of the above documents 1o be sent o the ADC (Py invaniably. The file in which
the Depuly Director (Panchayat) processed the case was to be kept in the personal custody
of the BDO concerned.” Ungquote, The Divisional Commissioner in his report submitted
o the Seven Member Comunittee sel up by the Hon'hle Speaker of Delhi [egislative
Assembly on 18.7.2002 stated that the laid down instructions were not followed and maost
of the records are reportedly not available Quote : “Panchayat Rules which provided for
perpetual lease, in many villages allotments had been made tor a period ol [ve or nine
vears, As this lime period has now lapsed the allotments are to be regularized 1.e the lease
is to be converted into a perpetual lease. The Divisional Commissioner in his report has
recommended that claim of only those allottees whoe can support their claim with the
following documents, should be considered for regularization of allotment : (i) Proper sell-
identification LR-37. {ii} Enlry in girdawari, khatauni even for a period of one vear. (iii)
Copy ol the patta‘allotment order and that out of the 12725 allotiees of residential plots
that were surveyed only in 3332 cases mutation had been recorded. Therefore, if entrics in
revenie records were insisted upon very few cases would be eligible for regularization™
Unguote, The Seven Member Commitice has observed as follows : Quote “O[icial
upathy and non-availability or non-maintenance of records cannol be an excuse 1o deprive
the allottees ol their rights. The Revenue Department should make all out efforts to trace
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the genuine allottess even in villages which have not been surveyed vet and regularize
their allotments. 'The enguiry by the Deputy Commissioners was limited to the allotment
of residential plots and they had done a commendable job in covering 89 out of 112
villages. But the task remains unlinished. Besides undertaking the survey of the left out
villages the Department should also now cover the allotments of agricullural land under
the 20 Point Programme on a war [ooting, The recent decision of the Government to place
the work of the Development and Panchayal Department under the Divisional
Commissioner 18 a weleome move and should help in better coordination among the
(fficers.  The Committee is of the view that allotment of all omginal allovees of
agricultural plots who are in phyvsical possession be regularized by summary mutation and
neeessary entries in the revenue records be made immediately, In the case of allottees of
residential plots the Committee is of the view that those allottees who are in physical
passession and have supported their cliom with the original allotment order/patta/LR-37
during the One Man Enquiry Committee survey should be repularised after making
necessary entries i the revenue records. The Commillee was informed that  the
Government and DDA were acquiring land/plots allotted :under the Programme and the
compensation in leu ol the acquired land was being paid to the Gaon Sabha of the
allottees.  Surprisingly. thiz was happening in spite of the directions of the then Lt
Governor of Delhi, ShoJagmohan,  Shei Japmohan in his note dated 22,183 addressed w
the Viee Chairman DDA had directed the VO (DAY (o ensure that land allotted under 20
Paint Programme or any other scheme of the Delhi Administration or Central Government
was not 1o be taken over by the DDAL In cases where such land had been acquired. DDA
was to return it to the Development Department for proper allotment to the eligible
harjjansfallottegs. The Committce 15 ol the view thal these directions should be strictly
adhered (o, In circumstances where acguisition has already been done or where
acquisition 15 unavoidable, the Government should cnsure that the agency responsible
provides alternative agriculiural landiresidential plots or makes adequate monctary
compensation in lieu of the acquired land.” Unquote. It 15 a well known fact that the
landless persons were allotted residential plots under 20 Point Programme and as per the
procedure the Villape Pradhan was delegated powers 1o allot the plots. The Panchayats in
Delhi were abolished in the wear 1989 and the instructions of the Development
CommissionerDivisional Commissioner cle were issued thereafter and therefore the plea
that the Village Pradhan had no authority to allot the residential plots does not gather

around,

i
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7. After careful consideration of the facts and circumstances of the case it emerges that the
petitioner was allotied a residential plot under the 20 Point Programme as per the reports
filed by the Tehsildar Patel Magar and the BDO West. The B West wrete to SDM
Patcl Nagar requesting him to handover physical possession of the plots to enable him to
take [urther necessary action Le¢ for handing over physical possession of the plots to the
allottees. The concermned police ofTicers have also not responded so far to the letter wiitten
o the SHO by the BDO /Dy, Conunissioner West, The issue relating to missing (iles
containing the relevant notings remains unresolved even alter the CIC had passed specific
orders for lodging FIR ewe. The BDO/Tehsildar/Deputy Comumissioner confirm the
allotment of the residential plot to the petitioner.  There is prool enough ol the procedure
of allotment having been followed however as 1s clear (rom the perusal of the order passed
by the Chiel Informuation Commissioner the concerned [iles have gone missing at the
instance/behest of some vested interests and therefore the plea that the approval of the
Competent Authority was not taken does not sustain, The attitude of the autharities in
rurning a MNelson’s eve from the real issue is totally iniquitous. The Honble High Court of
Delhi in WP { T ) No. 8337/2005in the case of All India Institule of Medical Science Vis
The Chicf Commissionet for Persons with Disabilities has held that Quote “Para 12, Itisa
well settled rule of interpretation that while construing wellare leglslations, a benelicial
rule of construction should be adopled. (State of Tamil hadu v, Sabanavagam, (1973 1
SCC 813 Workmen v, Firestone Tvre & Rubber Co, Ltd, (1973) 1 5CC 813) The
construction so placed must cilcctuate their objectives and also effecluate the rights
conferred by the legislation to the disadvantaged, 1f that is so. rghts of the disabled can be
safeguarded only 1f the powers of the authorities created under the Disabilitics Act are (o
be given their widest possible construction. Sections 58(c) and 39 () give ample power o
the Chief Commissioner to lake necessary action, in order to safeguard the rights and
facilitics made available 1o the disabled and to look inte complaims reparding deprivation
of their rights. The position of law in this regard has been summarized in Dilbagh Singh v,
Delhi Transport Corporation 2006 (1 LLT 480 thus: 22 By virtue of Sections 59, that
authority has fairly wide powers w make, inter alia, suo motu enquiry into instances of
vialations of provisions of the Act: including deprivation of rights of persons with
disabilities, He also has the power to look into complaints, under Section 62, Rule 42 of
the Rules framed in 1996 under the Act prescribes the procedure to be followed while
investigaling into complaints; the Chiel Commissioner can “decide” the matler ex-parte.
and decide, on merits, alter hearing the parties (sub-rule 8). Powers of a civil court, in
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reeard to matters specilically listed. inhere with the Chief Commissioner (Scetion 63(1) )
proceedings before him are deemed to be judicial proccedings under Sectivns 193 and 22

ol the Indian Penal Code {Section 63(21). It can therelore, safely be conecluded that the
powers and dulies of the authority are akin to a quasi judicial tribunal. charged with
deciding issues entrusted to it 23, The Act docs not, expressly provide that the
ordersidecisions of the authority hind the establishment/ government body concemed.
However, the statulory provisions noted above give sufficient indication that its functions
are not purely recommendatory: il decides the issue of entitlements of individuals, In such
a siluation, il must neeessarily be inferred, in the absence of any provision to the contrary,
that full and effectual adjudicatory powers were granted by the statute. To this cnd. the
maxim “ubi aliquid conceditur. conceditur et id sine guo res ipsa esse non potest” { Where
anvthing is conceded, there is conceded also anvthing without which the thing itsell
cannot exisl) can be invoked, Para 13, The Disahilities Act 15 a lex specialis; and theretore,
in cases where the righls ol the persons with disabilities are involved. it will take
precedence over the provisions of the PP Act. Section 43 ol the Disabilities Act, cijoins
upon all public authorities the obligation 1o create opportunities for the full participation of
the persons with disabilitics, by evolving policies though which they can be ensured a
decent standard of livelihood, including, though not limited to granting allotment of public
apaces and office or commercial premises. Viewed [rom this perspective. the  acuon of
AIIMS. notwithstanding the order of the Chief Commissioner, is indefensible. Having not
disputed posscssion of the claimant petitioner for the past 23 years, and having being
involved in the mauguration of the PCO booth, 0 would be highly miquitous [or the
ATTMVS w now contend that the clainant docs not have documentary cvidence to support
his possession. Significantly. the claimant Petitioner does not claim any right. title or
interest in the property but only demands that the status quo be maintained. To deny him
of this opportunity to earn a decent livelihood would not anly be inigaitous, but would run
contrary to the spirit of the Disabilities Act and 1w muany ol the provisions enshrined in Part
[ and IV of the Constitution of India. Undoubledly the authorities of AITMS are ¢lothed
with power o eviel unauthorized cecupants under the PP Acl. Vel like all forms of power,
these powers (0o are 10 be used laking inlo account relevant consideratioms, and owards
securing public interest. Lvieting a person with disability who had been in undisputed
occupation of premises o eamn his livelihood, can hardly benefit the public weal, It may
even run counter to the enactment by which AIIMS ilsell was brought into existence and

owes 118 characler as an institution of national importance ™ Unguote. [urther the Hon'ble
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Supreme Court of India in the case of Justice Sunanda Bhandare Foundation Vs UCH Writ
petition {Civil) No.116 of 1998 has also observed as follows Quote “Be that as it may the
heneficial provisions of the 1995 Act cannot be allowed to remain only on paper for vears
and thereby defeating the very purpose of such law and legislative policy.  The Union.
States, Union Territories and all those upon whom obligation has been cast uncer the 1995
Act have w elleetively implement it As a maltler of Tacl, the role of the governments in
the matter such as this has to be proactive. In the matiers of providing reliel 1o those who
are dillerently abled. the approach and attitude of the executive must be liberal and relict
oriented and not obstructive or lethargic, A liltle concern for this class who are differently
abled can do wonders i their life and help them stand on their own and not remain on
merey of others. A Wellare State, thal India is must accord its best and special attention to
a section ol our society which comprises of differently abled citizens. This is true cquality
and effective conferment of cqual opportunity”™ Unquote. There is a need therefore to
look into this case in the light of the narration in the preceding paras and hand over
physical possession of the residential plot comprised in Khasra No.6373. 60723 w0
Sh.lageram S/o Sh.Jee Ram Rio H.No.152. Hastsal Village, Uttam Nagar New Delhi-

1 10054 to meet the ends ol justice.

8. Ordered accordinglv.

and and the seal of the Court this 22" dav of December, 2014.
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