In the Court of State Commissioner for Persons with Dasaba!ataes
National Capital Territory of Delhi- .
25- D, Mata Sundari Road, Mear Guru Manak Eve Centre, Now DeEhs 2-' o
Phone-011-23216002-04, Telefax: 011-2321 6005 - S
Email: comdis.delhi@nic.in
[Vested with powers of Civil Court under the
Rights of Persons with. D!sabﬂmes Act, 20'16]

Case No. %@1@014/20?95@@;33?:, 33%1 - _Bated: oz/be)[g;ols.

Eﬂ the matter of::

Ms. Né&mazza, _
H No. 1830, Agha Jaan Street
Darya Ganj, Delhi-110002.

Sh. Ajit Kumar and others . .
(Email: a;iikumarkumar‘f989_@ama§§.cam)- e Cempiamams-

Versus

The Secretary,

Deihi Subordinate Service Seiection Board . -

F-18, Institutional Area SR

%(arkardoema, Delhi-110092. .enRespondent No. 1
{dsssb-secv@nic.in) L .

The ;&ssastant Director of Ed usaigaﬁiﬁadmn

South Delhi Municipal Corporation, :

Education Department: HQ,

Dr. Shyama Prasad Mukerjee Civic Cen‘tre

- E Block, 23" Fioor, -

JLN Marg New Delhi 110002, - a..Respondent No.2

ORDER

Ms. Munazza and Sh. Ajit Kumar, persons with more than 40%
and 100% iocomotor disability respectively fi Eed a complaint dated'“ _
18.068.2018. The compiainaris submifted that 3DMC vide its letter
dated 02.05.2019 very clearly had mentioned that 143 vacancies of
persons with visual impairment were io be inter-se-exchanged with

persons with locomotor disability making the tota;_i numbe_r- of vacancies .
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for persons with locomotor disability as 276 (93 fresh + 40 backlog +

143 inter-se-exchange) and 238 {93 fresh +. ?45 back log) for persons -

with visual ampasrment They alsc mentioned i‘*iat SDMC had examined
the matter in light of the provisions of the Rights of Persons ‘with -
Disability Act, 2018, “hereinafter referred to as the Act Secuon 33 and
34 of ihe Persons wnth Disability Act, 1995 and as per the previous
recommendation of the DSSSE that the Post of Teacher (anary) for'.
'persens with visual impairment were not . being filled up as. per the:‘l._"

demand in the previous recruitments. As a result SDMC was not able o

o fill up the 4% quota for persons with dasab Emes and they are facing -
g

acute shortage of teachers and the vacancies. under dlsab;!!ty quota are |

- not being filled up on reguiar basis. Henca 1he unfifled  vacancies of
visual impairment quota be interchanged with iecomotor disability under-
Section 34 (2) of the Act as the posts are not tdentrﬁed for persons With -

| hearmg impairment. ' ' ' :

2.  The complainants also submitted that DSSSB. has not taken-_'

action as per the order dated 25.06. 2@18 in-case no. 44/1011/2017/11 o
and dated 28.05.2019 in case no, 717/%0‘%4/2019/02 respectively - - :

passed by this court.

3. The complainants further submitted that they and other persons._ .
with disabilities have struggled to reach this stage with tremendous.

difficulties and under very adverse czmz,;mstanees and have qualified the = -

competitive examination. Because of various reasons like different
rules being followed in differen: adverhsemenis they are suffermg and o

are on the verge of deprivation of their lawfu] i right under the Act.

4 §&h Ajit Kumar and 7 others also requested o direct responcient
no. 1 o submit action tak@ﬁ report in case no. 71711014/2019/02 and o

inter-se-exchange 143 vacancies as per the.:request of SDMC. The -

said request was also forwarded fo DESSB for appropriate action.
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5. The complaint dated 18.06.2019 was taken up with the
respondents vide show-cause-cum-hearing mﬁqe dated 26.06.20189.

6. itis re!eva’h_t fo refer to the s:srdvision for inter-se-exchange in the .- |
Act and the instructions of DOP&T issued.in this behalf. Section 34 (2) -

of the Act provides as under:

“Where in anhy recruitment year any vacancy cannot be filled up
due to non availabilify of a suitable person - with benchmark.
disability or for any other sufficient feason, such vacancy shall be
carried forward in the succeeding recruitment year and if in the
succeeding recruitment year aiso suitable Person-with benchmark
disability is not available, it may first be filled by interchange

among the five categories and only when there is no person with I
disability available for the post in that year, the employer shall filf -
up the vacancy by appointment of a person, other than a person.’

with disability.” __
7. Para 8 of the DOP&T’s OM No. 38035(82/201?-Estt.(Res).dated
15.01.2018 contains the procedure for inierese—exchange and carry_'_ '_
- forward of reservation in case of direct recruiiment which_-is-repro.duced o
below:

“8.1 Where in any recruitment year any fvacancy cannot be filled
up due to non availability of a suitable person with bsnchmark -

afsability or for any other sufficient reason, such vacancy shall be . |

catried forward in the succeeding recrw’fment year and if in the
succeeding recrujtment year also suitable person with benchmark

disability is not available, it may first be filled by interchange =~

among the following four caz‘egoﬁes_of.dj_sabff;'ﬁesz at one percent '
each to each category: T e _

- {A) (a) Blindness and low vision;
(B} (b} deaf and hard of hearing;

(C)(c) locomotor disability inchiding cerebral palsy, leprosy cured,
dwarfisin, acid attack victims and muscular dystrophy; '

(D} (d) autism, intellectual disability, specific leaming disability
and menftal iliness; - -

(e) multiple disabilities from amongst persons under clauses (a)
te (d) including deaf-blindnesss,. e
0@ E””f CU-’“_m'?SSEf-‘*nﬁr {Disabilities;
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8.2 Only when there is no person with benchmark disability = -

available for the post in that year, the employer shall fill up the
- vacancy by. appointment of g person, other fhan__a-- person with
benchmark disability. ' S

8.3 If the nature of vacarncies in an establishment is such that a
given category of person cannot be employed, the vacancies may .
be inferchanged with the prior approval of Department of _
Empowerment of Persons with Disabilities, - among the above

mentioned four categories.

84 If any vacancy reserved for an.y' caiegory of benchmark
disability cannot be filed due fo non-availability of a suitable

person with that benchimark disability or, for any other sufficient .

feason, such vacancy shall be carried forward as a ‘backlog
reserved vacancy' to the subsequent recruitment year.

8.5 In the "'subsequenf recriitment yesar the backlog reserved -
vacancy’ shall be treated as reserved for the category of disability .

for which it was kept reserved in the._initial year of recruitment,

- However, if a suitable person with that benchmark disability is not " o

available, it may be filled by fnferchangeamong the categories of
benchmark disabilities identified for reservation. In case no
suitable person with benchmark disability is available for filling up
the vacancy in the succeeding year also, the empioyer may fill up
- the vacancy by a person other than a person with benchmark
- disability. If the vacancy is filled by a person with benchmark
disability of the category for which it was reserved or by a person
of other category of benchmark disability by inter se exchange in
- the subseguent racruitment year, it will be ireated fo have. been ..
filled by reservation. But if the vacancy is filled by a person cother -
than a person with benchmark disabiiity in the - subseqguent

recruitment year, reservation shall be carried forward for a further R

period upto two recruitment years where after the reservation

shall fapse. In these fwo subsequent years, if situation so arises, -
the procedure for filling up the reserved vacancy shail pe fhe__

same as foflowed in the first subsequent recruftment vear.

6.6 The Government asfablishment shall interchange vacancies

only if due process of recruitment Viz. proper advertisement of o

vacancy o fill up the vacancies reserved for persons with’

benchmark disabilities has been complied with.

8.7 In order to ensure that cases of lapse of reservation are kept |
fo the minimum, any recruitment of the persons with benchmark
disabilities candidates shall first be counted against the additional _
quota brought forward from previous years, if any, in their
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8 Respondent No. 1 vide letter dated_;':_‘9-1_..07.:2_0.19' informed as
under; R |

“In compliance of your Office lefter dated 28/05/2019 for .
amendment in vacancies for PH- (OH). of Primary Teachers in-
MCD under post Code 16/17 & 01/18, the Board had sought.
advice/opinion of Services Department, GNCTD whether the"

vacancy of a post code recruitment of which has already been

 dated 21/06/2019 ¢ Copy enclosed).

_ The reply from Services Depariment s Stiff  awajted.
Therefore a reminder has been issued to Services Department, -
GNCTD for early reply on 11/07/2019 (Copy enciosed). It is
submitted that the Board wilf fake-ffmmeafaz‘e-.acﬁon_as pberadvice
of Services Department, GNCTD. . |

Yours faithfuilly,
o Secretary (DSSSB)”
8. On the day of hearing on 23.07.2019, Secretary, DSSSB vide'

istier dated 11.67.2019 informed that the ‘matter hag been reférred to B

Services Department for the advice/opinion vide letter dated 21.06.2019

and their reply is stil] awailed. A reminder had also been sent on_'
11.07.2019 for expediting the matter and the Board will take immediate_.
action as per the advice of the Services Depaﬁ%peni. Secretary, DSSSB
also telephoned and followed by letter daie_d .28_.07.201_9 to say that due
- 1o ongoing coniiﬁ'ﬁous SexXaminations, the ceh'cerned officer has also
been deployed for examination duty and f%h;ere_fc;re not able to attend ,
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and requssted for adjournment. He_é' 35-539.'“7}?01"*’“8@.-’ihat_'there_. fis_ no
further development in the matter. e |

10.  The following contentions  of the  complainants and’ the

- observafion of this court was conveye;d to fheffrespondenfs vide ROP L

dated 25.07.2019 and the malter was fifxed for hearing on 29.0_8.2.01.9:

) That the recruitment to z‘hé post code 16/1 7 and 01/18 has
not closed és contended by DSS_:SB as closure of recruitment in a
prescribed format, is sent fo | fhe varfous.. authorities. namely,
indenting Department (SDMC in this case), Hom'bje LG, Chief
Secretary efe. It is also uploaded in-the official website of the

Board.  This has nof been done in "respect'_of the subject posz‘"_. E

code 16/7 and 01/18. The rec;_;"uffm_enz‘;fcan also not be closed

untif the decision ab_c_)uz‘ the inter-se exch_ar_}ge_ of 143 vaca'ncies_ is '-
~ taken. | | I

(i) That even as on date, the' result in respect of 31 Gen, 50
OBC, 12 SC, 75 ST and 5 OH candidates is pending and that as
per resulf noz‘ice? 1o, 499/03888/064/2019/4_-177~84' dated -

12.07.2018, the wait list/ panel will be valid for » period of one

Yyear ie. upto 27, 03.2020 and fresh nomfna{ion/resulf agéins_z‘- the
- above refected cafr?didaz‘es wili be declared from the waitlist and:
panel shortly, o |

(i} That the ‘advertisements of DSSSB - inclyding the

advertisement for i‘he post code 16/1 2" ahqf..m /18 also contain é da

clause under 'génerai instructions ~ for candidates thai the

vacancies adverz‘féed are provisional and fiable to vary After

coming into effect. RPwD Acl, 2016, the advertisement also

mentions, vacancies jn respect of persons with disabjlities are

liable to vary subject to provision of zRPwD Act, 2016. Thérefore, |
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there should be no issue in inz‘er—se@,(change of the vacancies.

~Moreover, interchange of vacancies does not even amount to o

. increasing the total number of vacancies and will not adversely'._
affect any one’s interest. On the other hand, by not doing so, it

may be an irreparable harm fo the a;)plfcants with locomoz‘or_

disability as many of them ma 1% become over age and ma y noz‘ be
-~ abls to even apply in future. : -

(iv)  That it is not their fault, i the concerned agenmes did not
- efther compute z‘he reserved vacanczes for persons. sz‘h':['-.
disabilities oorrecfly or there was lack of coordination. The
complainants, who are ﬁghfmg for. fhe:r ﬁghz‘s cannoz‘ be made to " : :

Stuffer on account of that.

(v)  That SDMC has very clearly mentioned in its letter dated
- 02.05.2019 to the Board delivered on - 06.05.2019 z‘haz‘ 276 _' '_

vacancies are for OH including 743 vacaﬁc;es on-account of inter- -
se-exchange. This is in terms of para .8 of DOP&T’S OM daz‘ed
15.01.2018.

(vi)  That DSSSBE on the request of. a‘he indenting Department,

ie. SDMC has already earlier modified the number of vacancies .

for persons with blindness/ow vision and Iocomoz‘or disability on
the intervention of the State Commfss.foner for Persons sz‘h-
Disabilities. " o

(viiy That as per the circular dated 13.06.2019 of Services

Department (Branch i), the Board will make a waiting list/reserve
pane! and all the candidates above mmzmum quahfymg marks in.
their respective caz‘egory will be kept in reserved panel subject fo '_ _
cail of e-dossier/verification of documents. Alf the complainants

are above the minimum qualifying marks and z‘hefr e- doss;ers .

Eourt of ng.m.gs' drigr ;L'JIQ"ﬁ'{;frﬂ'ﬂ |
atiena) Capital Terrfiory of ¢
¥ 07 Suthe
Rotm o, . i Page 7ot 10

25-0, Mt Sr.s.

wt 3 mf F'“ l ’1 ?ﬂfn!ﬁ{}g




have bsen uploaded. S0, even if there was no .fnter—_se—exchénge "

of the vacancies, they should be kept in ._z‘he-_-wait :’;Sz‘_/reserved_'-
panel. - -

3. Asthe complainants wers under tremendous pressure and were
- Making rounds of various authorities to get their entitlement, Secretary,
- Services Department was advised fo consider the above mentioned |
submissions put forth by the compfainants _and'- give -an -early
opinion/advice to DSSSB,” B

1. The complainants and 3 oiher"p;e;?sons with benchmark - -

- disabilities vide their letter dated 30.07.2018 have requested that order

on their complaint should be passed immediately as they have been -
waiting and struggling for a very long time to get their Iegiﬁmate‘ rights.
Some of the complainants and other persons  with benchmark

disabifities who have qualified for the said posts may become overage

for the nexi examination and may lose. .ihe__oppa_ﬁu_nity.tforevér which .. .
wouid be an irreparable loss o them. | BT S

12, From the submissions of the pa;rt.ieé,' it is observed that the o

requisitioning authority namely, SDMC has computed the reserved
vacancies for Persons with Benchmark Dis_abi‘iiiies after examining the -
provision of the Act and the instructions of -D;QP-&T'as seen from their
letter No. D/ADE/AdmnjEdu./H‘QISDMCIZOTQJ%S dated 02.05.2019.
Due to unavailability of the refevant record for .prepatation of réservation :

rosters for persons with disabilities/ benchmark disabilities before

irifurcation of the unified MOD, the corporations are not able {o khow the

exact number of carry forward vacancies of the previous recruitment_ o

years. However, it is certain that many resémed vacancies ars being
carried forward for long and there has not been any -inter—se—exchange”"
or lapsing of the vacancies reserved vacancies for persons with'
benchmark disabilities. If such an exercise is not done as per the
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~ provisions of the Act at some stage, the purpose of the Act will not be
served. In light of be clegr brovision in Secif_ic:}_ 34 (2) of the Act for

inter-se-exchange of vacancies in the event of non-availability of the -

suitable persons with benchmark disability of a particuiar'catégory, the =

complainants and other similarly p!aced_-' pefsons.' having ben‘chmark - -

| locomotor disability shouid not be made to suffer and be deprived of . '_
their right made avai?ab?e to them undefr_theA;ci.. Merely on g technical -
ground that recruitment has been closed, which contention is also under
dispute, the persons with benchmark disability cannot "'_be made to_.
 sacrifice their life time CEportunity and be deprived of their appointment -
1o the posis if they are eligible and have been found suitable. |t will also-

not be in the interest of the compiainanis and other similarly placed...

persons with benchmark: disabilifies o delay my recommendationg -~
based on available in puts and wait i 29.08.2019, even while-fhe reply
of Services Depariment is stated to be siill awaited. '

| 13, Inthe facts ang circumstances of this case and the Fequestof the =
complainants for early decision, it is recommended as 'under;

(i) DSSSB. should recommend the candidates with benchmark'_'

disabilities Mthout any further delay in ::accordance with'SDMC’s
letter dated 02.05.2015 vide which 276 vacancies of Teacher - -

(Primary) posts code 16/17, 01/18 have 'been' reserved for -

persons with benchmark locomotor disability and 238 vacancies . ”

have been ‘eserved for persons with -'visua?impairment which

include current, backlog and inter—se-ex_change vacancies.

{ii) Appropriate further action be taken so that the Complainants ~ -
and other s?imiiarly piaced persons with _%:;enchmark_disabi{;ties are -
not put o any disadvantage like pay, seniority ete. on 'account-__.of_-..

delay in Rrocessing their cases for allocation or appointment.
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14, This court be informed of ‘the aclion taken on_'t_he"above
recommendations ag required under Section__ 81 of the Act, '

15.  Given under my h_an_d a_n.ci'the.._se_ai of the _Co_.u_rt_ this._oz"‘d day of -

(1.0,

Bigted Commissioner for Persong with Disabilities -
§toms S et Commissiney tisapieg
: A.iiongt Ceniral Tarritory of el

RO Mao-1

25-D, stz Srpdar e Nez&r'i}efﬁf-m
1. The Secretary, Services Department, Govt. of NCT of Dethi, 7th -

Level. B-Wing, Delni Secretariat, . p. Estate, New Delhi-02. -

2. The Commissioner, South Delhj Municipal __Corporat'ion, Dr.
S.P.M., Civic'C_entre,,J.L.N._-Ma;rg, New Delhi. | .

Curt Cat:f;‘&n.ngssmnef (Bizabilitig)
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